
THa COMPTAOLLIII O8NIIIAL 37b q&' 
P R C l ~ l O N  . O C  T H R  U N I T R P  .ITATR.I 

W A S H I N O T O N .  0 . C .  P O 6 4 8  

8-213812 

MATTER OF: 

DATE: March 15, 1984 

Canberra Industries, Inc 

Protest filed in GAO several months after 
protester knew its basis for protest is 
untimely, where neither GAO nor procuring 
activity received a letter which allegedly 
protested the procurement and allegedly was 
submitted in a timely fashion. 

Canberra Industries, Inc. (Canberra), protests the 
issuance by the Department of Health and Human Services, 
National Institutes of Health (NIH), of delivery order 
No. 263-FE-34-0964 for  automatic data processing equipment 
to Nuclear Data Inc. (Nuclear Data), under Federal Supply 
Schedule (FSS) contract No. GS005-45166. Canberra states 
that the equipment which Nuclear Data furnished to NIH under 
the delivery order was not on that company's FSS contract 
and, therefore, the purchase was improper. 

We dismiss the protest as untimely. 

The first correspondence from Canberra concerning this 
matter was received in our Office on November 30, 1983. The 
submission indicated that Canberra had protested the pro- 
posed issuance of a delivery order to Nuclear Data by letter 
of August 15, 1983, to NIH, and sent this Office a copy of 
that letter. 
letter. NIH reports that it never received the August 15 
protest letter. On September 9, 1983, the procuring activ- 
ity issued the delivery order to Nuclear Data. 

This Office did not receive a copy of the 

Our Bid Protest Procedures require that protests be 
filed within 10 working days after the basis for protest is 
known or should have been known. 4 C.F.R. $ 21.2(b)(2) 
(1983). 
agency or GAO, as the case may be. 4 C.F.R. $ 21.2(b)(3) 
(1983). Further, our Bid Protest Procedures caution bidders 
that they should transmit protests in a manner which will 
insure their earliest receipt, and that otherwise untimely 
protests will not be considered unless sent by registered or 

The term "filed" means receipt in the contracting 
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certified mail not later than the fifth working day prior to 
the final date for filing a protest. Where the letter is 
lost in the mail, the only acceptable evidence to establish 
the date of mailing is the original receipt from the United 
States Postal Service. 4 C.F.R. 21.2(b)(3), supra. 

Here, since neither GAO nor NIH received a copy of 
Canberra's August 15 letter and, in response to inquiries by 
this Office, Canberra has been unable to present any evi- 
dence which establishes timely receipt of its protest by 
either agency, Canberra's protest must be considered to have 
been filed upon receipt of the firm's November 30 letter by 
our Office (several months after Canberra knew the basis for 
its protest) and, therefore, is untimely. Envirotronics, 
B-202094.2, June 10, 1981, 81-1 CPD 477: Mark Dunninq 
Industries, Inc., B-208150.2, December 27, 1982, 82-2 CPD 
577. 

Moreover, even if GAO received Canberra's informational 
copy of the firm's August 15 protest to NIH, we do not con- 
sider the August 15 letter to be a direct protest to this 
Office. Envirotronics, su ra. Our Bid Protest Procedures, 
4 C.F.R. $ 21.l(c)(4) (la& require that protests to this 
Office specifically request a ruling by the Comptroller 
General. 

Finally, assuming that NIH received Canberra's 
August 15 protest letter, the firm's protest to this Office 
is untimely because if a protest is initially filed with the 
contracting activity, any subsequent protest to this Office 
must be filed within 10 working days of actual or construc- 
tive notice of initial adverse agency action. 4 C.F.R. 
0 21.l(a) (1983). Here, both General Services Administra- 
tion and NIH advised Canberra prior to award, and subsequent 
to its protest, that the delivery order would be issued to 
Nuclear Data. Shortly thereafter, the delivery order was 
issued to Nuclear Data on September 9, 1983. This consti- 
tutes initial adverse agency action and, therefore, Can- 
berra's protest to this-Office several 
untimely. See Linero, Inc., B-195703, 
79-2 CPD 322. 

Protest dismissed. 

months later is 
November 5, 1979, 

Acting General Counsel 




